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The Privilege of Reports of Judicial Proceedings 


By Leon R. YANKWICH 


The law of libel recognizes as absolutely 
privileged publications made in judicial pro- 


ceedings. (Civil Code. sec. 47. subd. 2.) 


This provision affords complete immunity 
for libelous statements contained in _plead- 
ings, in declarations of judges, counsel, liti- 


gants and witnesses. 


The rule—as respects statements of counsel, 
witnesses, and those contained in pleadings— 
is subject to the qualifications of relevancy, 
pertinency and materiality. (Hollis v. Meux, 
69 Cal. 625; Ball v. Rawles, 93 Cal. 222; 
Gosewisch v. Doran, 161 Cal. 511.) 

Along with this, there exists the qualified 
privilege of publication of fair and true re- 
ports of judicial proceedings. (Civil Code, 
sec. 47, subd. 4.) 


The question has often arisen—although it 
has never been decided in California— 
whether pleadings, or complaints, filed in the 
office of the county clerk and which have not 
yet been read in open court or been the sub- 
ject of some judicial act—are qualifiedly 
privileged. 

Generally, courts have made a distinction 
between a complaint and a judicial proceed- 


ing. 


As one court (the Supreme Court of Min- 


ensota in Nixon v. Dispatch Printing Co., 101 
Minn. 309, 12 L. R. A. (N. S.) 188) has 
said: 

“The distinction between a complaint and 
judicial proceedings proper is clear. The first 
is ex parte. not subject to the control of the 
court in the first instance; the clerk must file 
it, and the publications can in no manner serve 
the administration of justice, or any other legiti- 
mate object of public interest. The last are had 
in court under the control of the judge, where 
both sides may be heard. A fair report of such 
a proceeding would include the claims of all 
parties as made in court. It is the publication of 
such a report only that is privileged.” 


The older cases even went so far as to hold 


that the qualified privilege of publication ap- 
plied only to proceedings on the merits. 


But this rule has been modified and the 
privilege now attaches to reports of ex parte 
and preliminary proceedings. 

This rule will render privileged a fair re- 
port of the charges made in a bill of equity 
which has been presented to the court, and 
upon which the court has acted by making an 
order that the defendants appear and show 
cause why an injunction should not be issued 
against them. (Lundin v. Post Publishing 
Co., 217 Mass. 231, 52 L. R. A. (N. S.) 207; 
Metcalf v. Times Publishing Co., 20 R. I. 
113: 78 Am. St. Rep. 113). 
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So that, taking the action to which pub- 
licity is mostly given—that of divorce—the 
issuance of an order to show cause re ali- 
mony, makes the publication of the contents 
of the complaint qualifiedly privileged. 

However, I go further, and take the view 
that in California the privilege of publication 
attaches the moment the pleading is filed in 
the office of the clerk. 

Leaving aside the question whether the fil- 
ing of a complaint is not a part of a judicial 
proceeding (the first step in instituting it) or 
(Civil Code, 
section 47, subd. 4), pleadings are public 
writings (Code of Civil Procedure, sec. 1888). 

Section 1872 of the Code of Civil Pro- 
cedure declares: 


“a public official proceeding” 


“Every citizen has a right to inspect and take 

a copy of any public writing of this state, except 

as otherwise expressly provided by statute.” 

By section 1032 of the Political Code “the 
public records and other matters in the office 
of any officer are at all times, during office 
hours, open to the inspection of any citizen of 


the state.” The right may be enforced by 
writ of mandate (Coldwell v. Board of Public 
Works, 187 Cal. 510). 


The right of a citizen to inspect and take a 
copy of a public writing—the right, in other 
words—of familiarizing himself with the con- 
tents thereof implies the right to make the 
contents known to others. 

When made public, they lose their private, 
confidential character. 

“What one may lawfully speak he may 
lawfully write and publish.” (In re Short- 
ridge, 90 Cal. 526, 533.) 

In the absence of malice, I do not think the 
publication by a newspaper of the contents of 
a complaint is a libel. 


By analogy, I might refer to the recent 
rulings in the Federal Courts, under which the 
right to inspect income tax returns was held 
to imply the right to publish them. 


While there, the question arose in criminal 
prosecutions. the principal seems to me to be 
the same. 
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REMEMBER 


American Bar Association Meeting 
Denver, Colorado, July 14-15-16-17, 1926 


As announced in the last issue of the Bulle- 
tin, if a sufficient number of Los Angeles 
attorneys and their families desire to attend 
the meeting, the Railroad Company will pro- 
vide a special car for their convenience, or a 
special train if the number will justify. The 
round trip fare is $67.30, and may be so 
arranged as to return by a different route. 


All attorneys who are planning to attend 
the meeting are urged to communicate with 
the County Law Library, and a representative 
of the Railroad Company will give any addi- 
tional details. 


The complete program for the meeting ap- 
pears in the May issue of the American Bar 
Association Journal. For the convenience of 
our readers, we will reproduce here some of 


the more interesting features of the program: 


Wednesday, July 14, 1926 


10:00 A. M. Annual address by the President. 
Announcements, Annual Reports. 


2:30 P. M. Address by Henry A. Dubbs of 
Colorado. Symposium—Enforce- 
ment of the Criminal Law: Guy 
A. Thompson, St. Louis, Mo.; 
Richard Washburn Child, New 
York City. 


8:00 P. M. Address by Honorable James M. 
Beck. 


9:30 P. M. President’s Reception, Cosmopol- 
itan Hotel. 


Thursday, July 15, 1926 


10:00 A. M. Report on American Law Insti- 
tute, by the President, George 
W. Wickersham. 


Beginning at this hour there 


will be ten-minute reports by the 
Chairmen of each of the Com- 
mittees and Sections of the Amer- 
ican Bar Association. 


3:30 P. M. Symposium — Greater Efficiency 

in Judicial Procedure: 

Robert G. Dodge of Boston, 
Mass., “Judicial Council.” 

Edson R. Sunderland of Ann 
Arbor, Mich., “Exercises of the 
Rule-Making Power.” 

Roscoe Pound, Cambridge, 
Mass., “The Canons of Proce- 
dural Reform.” 


:00 P. M. Memorials, William P. McCrack- 
en, Jr., Chicago, Ill. 


uw 


8:00 P.M. Address by Thomas J. Norton, 
Chicago, Ill. — “National En- 
croachments and State Aggres- 
sions.” 

Paper by Duncan Campbell 
Lee of London, England — “The 
New English Law of Property 
Act of 1925.” 


Friday, July 16, 1926 


10:00 A. M. Further Reports of Committees. 


Nomination and Election of 


Officers. 


12:00 M. 


2:00 P. M. Motor trips. 


7:00 P. M. Annual Dinner. 


Saturday, July 17, 1926 


All-day motor trip to points of interest as 
guests of Colorado and Denver Bar Asso- 
ciations. 


| | 
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Interesting Meeting 


Some two hundred members of the Asso- 
ciation enjoyed an interesting meeting at the 
Alexandria Hotel on Thursday, May 27th. 

The principal event on the program was a 
scholarly debate on the subject, “Legal 
Aspects of the California Syndicalism Act.” 
Benjamin F. Bledsoe, Esq., contended forcibly 
for strict enforcement of the Act in its present 
form; to show the wisdom and propriety of 
the present law, Judge Bledsoe reviewed 
briefly some of the evils which it was designed 
to correct, and the salutary results which it 
has achieved. Leon R. Yankwich, Esq., 
argued with suasion for repeal or modifica- 
tion of the existing act; Mr. Yankwich 
stressed the danger of possible conviction 
through mere association with members of an 
organization which had come within the con- 
demnation of the law. 

President Eugene Overton then turned the 
meeting into an open forum discussion of the 
issue. A number of interesting impromptu 
talks followed by Wm. Donovan, Tracy 
Becker, Joseph Ford and others. 

The rest of the evening (and part of the 
following morning) was devoted to the pro- 
posed amendments to the By-Laws with refer- 
ence to a Committee on Judicial Selection. 
Guy R. Crump, Esq., urged a committee com- 
posed of the four last ex-Presidents of the 
Association and five members elected at large 


to collate data concerning candidates and to 
state its conclusions with reference to their 
qualifications. Kemper B. Campbell, Esq., 
proposed a substitute amendment for a Com- 
mittee elected at large, without power to ex- 
press its conclusions re qualifications of can- 
didates, but suggested that the same results 
could be achieved by our present Judiciary 
Committee. Timely remarks were made by 
Messrs. Leonard B. Slosson, John Perry 
Wood, Chas. W. Fricke, Leon R. Yankwich, 
and others. No formal action was taken, it 
being voted to refer the various proposals to 
the Board of Trustees for further considera- 
tion. 

We must say in passing, our President was 
moved to considerable dexterity in presiding, 
but was never lacking for one moment in 
versatility. 

Our consistently interesting meetings are 
due in large measure to the effective efforts 
of the Committee of Meetings, composed of 
Leo M. Rosecrans, Chairman; Wm. H. An- 
derson, Thomas C. Ridgway, Everett W. Mat- 
toon, Leon R. Yankwich, and Trustee Kem- 
per B. Campbell. Practical discussions on 
every-day legal problems always intrigue the 
interest of our members; attendance at meet- 
ings is always large when programs are profit- 
able and instructive, as well as pleasant— 
hats off to our excellent Committee on Meet- 


ings. 








eAnnouncement Extraordinary 


DEAN ROSCOE POUND of the Harvard Law School 
Will Deliver an Address 


“The Law of the Land” 


at a Special Meeting of the Association 
JULY 9th—BILTMORE HOTEL 


Reserve the Date—Full Announcement Next Issue 
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Los Angeles Bar Association 


Regular Monthly Meeting and Dinner, Hotel Alexandria 
Thursday, June 24th, 1926, at 6 P. M. 


An exceedingly attractive program will be 
given at the next meeting of the Association 
on the evening of June 24th. 


Mr. James S. Bennett, who has for many 
years specialized in the practice of corpora- 
tion law, will address the Association on the 
subject of: 

“CORPORATE STRUCTURE.” No 

Par Value Stock. 

Recent 


Analysis of the Four 
Decisions of the California 


Supreme Court. 


Mr. Bennett will discuss the points covered 
in these decisions and will also give the Asso- 
ciation the benefit of his views respecting 


other questions not involved or decided in 
these cases. 


Mr. Edmund B. Drake, long known as a 
specialist in personal injury litigation and an 
eminent trial lawyer, will address the Asso- 
ciation on the subject of: 

“THE SELECTION OF A JURY.” 

(a) Challenges for cause; 

(b) The psychology of the selection 
of jurors. 


The deservedly popular Bar Association 
Quartette will render several numbers. 

The members of the Supreme Court have 
been invited to be present. 


Wm. D. Lewis to Be Convention Speaker 


Director of American Law Institute 


Dr. William Draper Lewis, director of the 
American Law Institute, will deliver the an- 
nual address at the seventeenth convention of 
the California Bar Association, which meets 
in Yosemite Valley September 9, 10 and 11, 
according to an announcement by President 
Charles A. Shurtleff. 

The coming of Dr. Lewis to California will 
be a notable event, as he is the head of the 
organization that is endeavoring to restate and 
classify American law. 

The American Law Institute, of which he 
is the head, grew out of an effort on the part 
of the Association of American Law Schools 
to establish a “Juristic Center” for the pur- 
pose, if possible, of clarifying American law. 

The American Bar Association interested it- 


self in the movement, and such men as Elihu 
Root and George W. Wickersham became 
active in the effort to clarify the law. The 
Carnegie Institute agreed to finance the work 
of restatement and reclassification of the law 


to Address California Bar Association 


to the extent of $1,100,000 over a period of 
ten years. 

The Institute was organized at a meeting in 
Washington in 1923, which was attended by 
the Chief Justices of most of the states, jus- 
tices of appellate tribunals, deans of law 
schools and members of the bar. Elihu Root 
presided. Dr. William Draper Lewis was ap- 
pointed director of the Institute and a plan 
of work agreed upon. 

Dr. Lewis, the director, is a man eminently 
qualified and equipped for this work. Be- 
sides having spent many years as a lecturer 
and instructor in legal subjects at the Uni- 
versity of Pennsylvania, he served as dean of 
the law school of that institution from 1896 
to 1914. He has written a number of works 
and has edited many others. He brings to 
his work with the Institute a ripe scholarship 
and a thorough understanding of the ramifi- 
cations of American Law. His address is sure 
to be a notable feautre of the convention. 
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